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Description

Lisa is asked to write specifications for a water expansion system. While she is
competent to do so, Lisa also owns a company that manufactures and sells such
systems. Does this constitute a conflict of interest? If so, how should it be handled?

Body

Facts

Engineer A is asked by a firm to prepare specifications for an air compression
system. Engineer A made the firm aware that she is the President (and major
shareholder) of a company that manufactures and sells air compression systems
and that she has no problem with preparing a set of generic specifications. Engineer
A also provides the firm with four other manufacturers that prepare air compression
systems for bidding purposes, and Engineer A did not include her company as one
of the four specified manufacturers.

The firm now wants to meet with Engineer A and a salesman from her company.



Engineer A indicated to the firm that it might be a conflict-of-interest.

Question

®* Would it be a conflict of interest for Engineer A to prepare a set of
specifications for an air compression system and then have her company
manufacture the air compression system under the facts?

References

® Code of Ethics - Section 11.4. - "Engineers shall act for each employer or client
as faithful agents or trustees."

® Section Il.4.a. - "Engineers shall disclose all known or potential conflicts of
interest which could influence or appear to influence their judgment or the
quality of their services."

Discussion

The facts in the present case raise a fundamental issue concerning the manner in
which engineers may properly provide professional services and specify products
from companies which they control, in light of the language contained in the NSPE
Code of Ethics Section 1l.4.a., which requires engineers to disclose all known or
potential conflicts of interest that could influence or appear to influence their
judgment or the quality of their services.

BER Case 75-10 involved a set of facts similar to the present case. There, Engineer
A was employed on a full-time basis by a radio broadcast manufacturer as a sales
representative. In addition, Engineer A performed consulting engineering services to
organizations in the radio broadcast field, including analysis of their technical
problems and, when required, recommendation of certain radio broadcast
equipment as may be needed. Engineer A's engineering reports to his client were
prepared in form for filing with the appropriate governmental body having
jurisdiction over radio broadcast facilities. In some cases, Engineer A's engineering
reports recommended the use of broadcast equipment manufactured by his



employer. After reviewing previous Board of Ethical Review cases relating to
conflicts of interest (see BER Cases 72-9 and 74-4), the Board concluded that
Engineer A may ethically provide consulting services as described only if there is
full disclosure of all the facts and circumstances to his client. In reaching its
conclusion, the Board noted that it would have been preferable if the client could
rely on the technical judgment and recommendations of an engineer without any
financial interests in the equipment of any manufacturer, but it is understood that
under some circumstances, the client may wish to retain the services of an engineer
with an apparent conflict of interest. In the later instance, the client must have full
knowledge of all the circumstances; otherwise the client has been defrauded.

Turning to the facts of the present case, although Engineer A was the President and
major shareholder in a company that manufactured and sold air compression
systems, clearly Engineer took all necessary and reasonable steps to disclose all
potential conflicts of interest in order to avoid any appearance of a conflict. By
immediately disclosing the fact that she had a major interest in an air compression
manufacturing company, by suggesting the name of four other alternative
manufacturers, and by raising the issue before it surfaces as a result of possible
appearances, Engineer A has acted consistently with the Code. Unlike the previous
provisions of the Code that required the engineer to "avoid" conflicts of interest, the
current code acknowledge that conflicts do arise and imposes upon the engineer
the responsibility to take all reasonable steps to notify and advise the client -
leaving it up to the client whether to proceed with the services of the engineer. It is
the Board's view that Engineer A's conduct was in keeping with Code provision that
engineers must disclose all known conflicts of interest which could influence or
appear to influence their judgment or the quality of their services.

Conclusion

It would not be a conflict of interest, and therefore ethical, for Engineer A to prepare
a set of specifications for an air compression system and then have her company
manufacture the air compression system under the facts.
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NSPE Code of Ethics An earlier version may have been used in this case.

Notes

®* The NSPE Board of Ethical Review (BER) considers ethical cases involving
either real or hypothetical matters submitted to it from NSPE members, other
engineers, public officials and members of the public. The BER reviews each
case in the context of the NSPE Code of Ethics and earlier BER opinions. The
facts contained in each case do not necessarily represent all of the pertinent
facts submitted to or reviewed by the BER.

®* Each opinion is intended as guidance to individual practicing engineers,
students and the public. In regard to the question of application of the NSPE
Code of Ethics to engineering organizations (e.g., corporations, partnerships,
sole-proprietorships, government agencies, university engineering
departments, etc.), the specific business form or type should not negate nor
detract from the conformance of individuals to the NSPE Code. The NSPE Code
deals with professional services -- which services must be performed by real
persons. Real persons in turn establish and implement policies within business
structures.

® This opinion is for educational purposes only. It may be reprinted without
further permission, provided that this statement is included before or after the
text of the case and that appropriate attribution is provided to the National
Society of Professional Engineers' Board of Ethical Review.

® Visit the "Ethics Button" on NSPE's website (www.nspe.org) and learn how to
obtain complete volumes that include all NSPE Opinions (or call 1-800-417-
0348).

For a version of this case adapted for classroom use, see: Specifying Equipment of
Company Owned by Engineer (adapted from NSPE Case No. 98-11).
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